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Imagine a courtroom trial arising out
of an intersection collision between a semi-
trailer and a sedan. Whether the trucking
company and its driver are at fault is hotly
disputed.

The plaintiff’s attorney presents to the
jury “Exhibit A,” an incident report created
by the safety director of the trucking com-
pany just hours after the accident. The re-
port states, “This accident was preventable
because the driver should have been paying
better attention to the road.”

There is something wrong with this sce-
nario. The trucking company’s own safety
director very well may have created a “smok-
ing gun.” Even if the trucking company had
refused to disclose the incident report to
opposing counsel, the court would have or-
dered it to do so if the report was created
under the company’s standard protocols for
investigating accidents. 

Yet, under certain circumstances, truck-
ing companies can protect its investigative
file from disclosure, preventing the court-
room scene described above. This article ex-
plores the protection offered by the Work
Product Doctrine for investigations con-
ducted when litigation is reasonably ex-
pected to arise out of the accident and the
company initiates an investigation specifi-
cally because of the prospect of suit being
filed at some point in the future. Numerous
courts have protected the trucking com-
pany’s investigative file, as well as testimony
of the persons who conduct the investiga-
tion, when these circumstances are present.
It is imperative that the trucking company
have at least two separate protocols in place
prior to an accident to ensure that its inves-
tigative file and investigators stay protected
under the Work Product Doctrine.

THE WORK PRODUCT DOCTRINE
During the discovery phase of a lawsuit,

the parties exchange information and docu-
ments. A party can withhold information or
documents that are protected by a privilege,
even if they are requested by the opposing
party. One basis for withholding documents
is the Work Product Doctrine, which protects
materials collected or prepared in anticipa-
tion of litigation. One of the primary func-
tions of the Work Product Doctrine is to
prevent a current or potential adversary in
litigation from gaining access to the fruits of
an attorney’s investigative and analytical ef-
fort, and strategies for developing and pre-
senting the client’s case. The Work Product
Doctrine permits attorneys and their team to
investigate the facts of a case and prepare for
trial knowing that the file will not be dis-
closed to the other side. The team is permit-
ted to fully and candidly assess the situation. 

The key to receiving protection under
the Work Product Doctrine is that the docu-
ments were prepared in anticipation of liti-
gation. For the majority of courts, so long as
the documents were prepared or obtained
“because of” the prospect of litigation, the
document is protected from discovery.1 To
meet this standard, the document must be
created with the reasonable belief that liti-
gation is a real possibility. Documents pre-
pared in the ordinary course of business,
including documents related to accident in-
vestigations, are not protected. Documents
that would have been prepared in substan-
tially the same manner irrespective of antic-
ipated litigation are not protected. Even
where litigation is imminent, there is no
work product immunity for documents pre-
pared in the “ordinary course of business”
rather than for litigation purposes.

This distinction – anticipated litigation
versus ordinary course of business – lies at
the heart and soul of the Work Product
Doctrine. If a court is not convinced that

the document was specifically created with
the subjective and reasonable belief that a
lawsuit would be filed, the documents will
not be protected.

CREATE A SPECIAL PROCESS OR
PROTOCOL FOR MORE SERIOUS
ACCIDENTS

In light of these principles, trucking
companies should create specific investiga-
tive protocols to follow when litigation is ex-
pected. They must be separate and distinct
from measures taken for all other accident
investigations. By policy, a special team
should be established and directed by an at-
torney to investigate the crash. The team can
include an attorney, a private investigator,
company employees and an accident recon-
structionist to name a few. Following this spe-
cial policy, the team undertakes an
investigation of the accident with a specific
focus on gathering information and docu-
mentation related to the defense of a future
lawsuit. A separate, “Anticipation of
Litigation File” is created to maintain the in-
vestigative notes, witness statements, reports
from third-party experts, and other related
materials. 

Several courts have examined the spe-
cial protocols created by transportation
companies and have permitted the com-
pany to withhold its entire team’s investiga-
tive file from production to opposing
counsel based on the Work Product
Doctrine. An examination of these cases re-
veals the key ingredients for an anticipated-
litigation protocol to ensure its protection
from disclosure. 

First, the protocol must specifically iden-
tify the types of accidents that trigger the spe-
cial protocols. Generally, only accidents
involving death or serious bodily injury, such
as a danger of paralysis or a severe head in-
jury, should trigger the special measures.2

This is because litigation often ensues under
these circumstances, regardless of liability. 

Certainly, if “special protocols” were
followed for each and every trucking acci-
dent or incident, the court would likely see
the investigation for what it really is: an in-
vestigation performed in the ordinary
course of business. The investigative files
that courts have shown a willingness to pro-
tect are for only a small subset of accidents
that a trucking company investigates. Yet,
these are the larger and more serious acci-
dents, ones in which litigation is likely to,
and often does, ensue. By invoking the spe-
cial protocols for only the more serious ac-
cidents, courts are more likely to protect the
resulting investigative file. 

Another key ingredient for protection
of the team’s investigative file is the involve-
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ment of outside counsel. Where outside
counsel is retained within hours after an ac-
cident to direct the investigation and pro-
vide legal advice regarding the accident,
courts will likely protect the team’s inves-
tigative file.3 This is because trucking com-
panies generally do not hire outside counsel
to participate in the investigation of a rou-
tine accident. By hiring outside counsel to
direct the team’s investigation, the company
acts in a way that is markedly different than
during an ordinary-course-of-business inves-
tigation.4 Moreover, it acts as a signal that a
lawsuit requiring defense by outside counsel
is expected at some point in the future.

Note that it is not enough that outside
counsel be retained. Rather, outside counsel
must direct all aspects of the investigation. In
one case, the company retained defense
counsel as soon as the seriousness of the ac-
cident had became known. However, the
counsel did not direct the company’s claims
representative to perform his accident in-
vestigation and the representative per-
formed the same investigation that it
normally performed for accidents. The
court ordered the company to produce to
opposing counsel the investigative file pre-
pared by the claims representative, finding
that it was not protected by the Work
Product Doctrine.5

This is a cautionary tale that reinforces
the lesson that the trucking company must
be able to demonstrate that it took separate
and distinct measures in investigating an ac-
cident that it believed would eventually lead
to a lawsuit. A trucking company seeking to
protect its investigation must ensure that its
outside counsel is overseeing and coordi-
nating all aspects of the investigation.
Because the Work Product Doctrine protects
an attorney’s mental impressions and strate-
gies, the work performed by the investigative
team must be at the attorney’s behest. 

There is an extraordinary advantage to
having outside counsel direct the investiga-
tion as well. When outside counsel hires the
third party experts and investigators, and
they report directly to outside counsel
rather than to the company, the entire
team’s investigative file will likely be pro-
tected.6 With outside counsel at the helm,
courts can plainly see that such an investi-
gation is independent of any routine inves-
tigation ordinarily conducted by the
company and that a file is being assembled
with the expectation that a lawsuit will be
forthcoming. 

Another important element in protect-
ing the investigative file is the assembly of a
special investigative team. If an anticipated-

litigation investigation is carried out by the
same people that perform all other accident
investigations, the court may not consider
the investigation worthy of protection.
However, if a different group of people car-
ries out the different set of protocols, a
court is more likely to find that litigation
was anticipated. Again, the more distinct
and separate the two protocols, the better.
Commissioning a different team to perform
anticipation-of-litigation investigations is
simply another way a trucking company can
further distinguish these investigations from
routine investigations so that the resulting
file may be protected from discovery to the
opposing party. 

PROTECTING THE INVESTIGATORS
FROM TESTIFYING ABOUT THE
INVESTIGATION

If the plaintiff learns of the legal inves-
tigation and/or requests a copy of that file
during the discovery phase of a lawsuit, he
or she will probably also request the depo-
sition of the persons on the team. The rea-
soning is that, if the plaintiff cannot obtain
the investigative file, he or she hopes to at
least discuss the investigation with the peo-
ple who conducted it. Some plaintiffs will
argue that, because the Work Product
Doctrine only protects “documents and tan-
gible things,” it does not protect deposition
testimony. This is inaccurate. 

It is true that an investigator cannot
withhold the facts that he or she has
learned, the persons from whom he or she
has learned such facts, or the existence or
nonexistence of documents, even though
the documents themselves may be pro-
tected from discovery. However, the Work
Product Doctrine does apply to testimony
concerning the company’s strategies and
legal theories, as well as the subjective eval-
uations of the investigator.7 If the company
anticipated litigation at the time it con-
ducted the investigation, and the investiga-
tion occurred because of anticipated
litigation, the opposing party cannot depose
team members and gain access to the fruits
of the investigative and analytical effort to
defend the expected lawsuit. 

When trucking companies prepare and
implement special protocols for serious acci-
dents that are separate and distinct from in-
vestigations of routine accidents, the entire
team will be protected. The company can
withhold the investigative file from discovery
to opposing counsel and can refuse to per-
mit its investigators from testifying under
oath regarding the investigation. The plain-
tiff will have to find another “Exhibit A.”
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